Justice Stephen G. Breyer, Business Friend and Environmental Foe?: An Analysis of Justice Breyer\u27s Judicial and Non-Judicial Works Concerning Environmental Regulation by Hoffman, Brent L.
Volume 100 
Issue 1 Dickinson Law Review - Volume 100, 
1995-1996 
10-1-1995 
Justice Stephen G. Breyer, Business Friend and Environmental 
Foe?: An Analysis of Justice Breyer's Judicial and Non-Judicial 
Works Concerning Environmental Regulation 
Brent L. Hoffman 
Follow this and additional works at: https://ideas.dickinsonlaw.psu.edu/dlra 
Recommended Citation 
Brent L. Hoffman, Justice Stephen G. Breyer, Business Friend and Environmental Foe?: An Analysis of 
Justice Breyer's Judicial and Non-Judicial Works Concerning Environmental Regulation, 100 DICK. L. REV. 
211 (1995). 
Available at: https://ideas.dickinsonlaw.psu.edu/dlra/vol100/iss1/8 
This Comment is brought to you for free and open access by the Law Reviews at Dickinson Law IDEAS. It has been 
accepted for inclusion in Dickinson Law Review by an authorized editor of Dickinson Law IDEAS. For more 
information, please contact lja10@psu.edu. 
Graphic Violence in Computer and
Video Games: Is Legislation the
Answer?
I. Introduction
Ours is a violent society.' Each day the news media describes
incidents of senseless brutality and cruelty.2 Not surprisingly,
people look for a root cause on which they hope to place the
blame. Books, motion pictures, and television have all been
accused of influencing and inciting the populous to the current
height of societal violence.3 A new form of entertainment, the
video game, is now raising even stronger concerns about the effect
of media violence on children.4
Violence in video games has become the target of widespread
criticism because the games are marketed primarily to children.5
1. See Stephen A. Holmes, Ranks of Inmates Reach One Million in a 2-Decade Rise,
N.Y. TIMES, Oct. 28, 1994, at Al (increasingly violent society reflected by great increase in
prison inmates).
2. See Joan Beck, In Memory of Eric, Murdered at 5, RECORD, Oct. 25, 1994, at B10
(five year old boy deliberately dangled out of and then dropped from a 14th floor of a
Chicago housing project by two other boys, ages 10 and 11).
3. See David Zurawik, Critics of Kids' TV Laud Norwegian Response to Killing of a
Little Girl, BALT. SUN, Oct. 20, 1994, at ID (The popular children's television show "Mighty
Morphin' Power Rangers" was pulled from Norwegian TV after a five year old girl was
found beaten and left to freeze to death by three playmates; two boys age 6, one age 5. One
of the boys told police that they initially kicked the girl "just like the Mutant Ninja Turtles
do."); David Lister, Television / Natural Born Killers?; Last Week, Police Here and Abroad
Linked One Murder to an Episode of Cracker, Another to Power Rangers, and 10 to Oliver
Stone's Natural Born Killers. David Lister Asks if the Arts Have More To Offer Than a
Rearguard Action Against Censorship, INDEPENDENT, Oct. 24, 1994, at 24; Alf Siewers, TV-
Violence Link Elusive; Parents Seems Sure of Cause-and-Effect, CHI. SUN-TIMES, Oct. 26,
1994, at 7.
4. See Dan Gillmor, Mortal Kombat H: Video Sleaze Strikes Again, DAYTON DAILY
NEWS, Oct. 16, 1994, at 2G (expressing concern for the harmful effects of increasingly violent
and realistic games); Nicole Peradotto, A Violent Mega-Hit Puts Lethal Weaponry at Kids'
Fingertips, and Though Imaginary, Critics Fear the Game Promotes a Mortal Mind-Set,
LEWISTON MORNING TRIB., Oct. 23, 1994, at 1A.
5. Video Game Makers: We'll Rate Ourselves; Industry Pledges Action by Christmas,
HOUSTON CHRON., Mar. 5, 1994, at A9 ("Originally, the predominant market for [video
games] was children, . . . [b]ut as more sophisticated technology evolves, our market is
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Parents are concerned that their children, playing such violent
games, may carry that violence into the real world where people do
not often get up again after being shot, stabbed, or dismembered.
Whereas television and motion picture violence is presented from
a detached third-person spectator's viewpoint, video game violence
is completely interactive; the player controls every move of the
character on-screen. Modem video games allow children to direct
their on-screen representatives to commit gross acts of violence.
Parents, understandably, are concerned.
Popular concern for the children playing such brutal games
came to a head in the fall of 1993 when the game "Mortal
Kombat" was released.6 "Mortal Kombat" was the first game
available for all major home game systems7 in which the player
controls a photo-realistic character locked in a fight to the death
with other similarly realistic characters.8 The realistic violence of
"Mortal Kombat" caught the attention of the press as well as that
of Washington D.C.9 Expressing moral outrage, Senators Lieber-
man and Kohl and Representative Dorgan introduced Senate Bill
1823.1' The Bill, short titled the "Video Game Rating Act of
1994," proposes to establish the "Interactive Entertainment Rating
Commission,"'" which would be responsible for the creation of a
rating system for video games.
1 2
This Comment examines the proposed legislation and finds it
to be unnecessary, ineffective, and unconstitutional. Part II
describes the development of video games from the first video
game, "Pong," to today's advanced interactive multimedia video
games. Part III examines the purpose and structure of Senate Bill
rapidly attracting a more diverse and older audience.").
6. See Senator Wages War Against Video Game, PLAIN DEALER, Jan. 13, 1994, at 16A
(Senator Joseph Lieberman plans to wage a campaign to have the violent parts of "Mortal
Kombat" excised by utilizing heavy media coverage including tapes of actual gameplay.).
7. The most popular home video game systems today are the Super Nintendo (known
as the "Super Famicom" in Japan) and the Sega Genesis (known as the "Mega Drive" in
Europe). Both companies also have portable versions of their systems: the Nintendo Game
Boy and the Sega Game Gear. Stuart Disney, How Not To Lose Before You Even Start To
Play, SUNDAY TIMES, Sept. 18, 1994, Features Section.
8. Robert J. Hawkins, Video Games Blood, Gore and Body Parts Are Getting More
Real All the Time, SAN DIEGO UNION-TRIB., Sept. 18, 1993, at El.
9. See Senator Wages War Against Video Game, supra note 6.
10. 103d Cong., 2d Sess. (1994). A similar bill was introduced in the House as H.R.





1823. Part IV explores the First Amendment implications of the
proposed Act. Part V describes the video game industry's response
to the proposed Act. Finally, Part VI concludes that Congress'
unconstitutional use of Senate Bill 1823 as a tool to compel the
video game industry to develop a rating system has effectively




Since the introduction of the first video game "Pong," video
games have developed at a furious pace.13 The addictive nature
of such a simple game was undeniable, and an entire industry grew
up around it.14 With the development of better and cheaper
electronic components, the "home video game" became a reality.
The first systems, the Atari and the Intellivision, were primitive by
today's standards and their appeal was somewhat limited. 5 Their
popularity declined after a few years of exceptional sales, resulting
in a market crash in the mid-eighties. 6
Further technological advances brought better, less limited
machines. In the mid 1980s, the Nintendo Entertainment System
almost singlehandedly revived the home video game industry.1 7
Today the industry is moving fast. The most popular systems
today, the Super Nintendo and the Sega Genesis, are quickly being
13. "Pong" was an innocuous game that hooked up to the TV. Twirling primitive plastic
paddles, two players knocked a white ball back and forth across a black screen. Stephen
Williams, Attack of Killer Video Games; Highly Realistic, Violent New Games Are the Rage,
but a Parental Backlash May Be Coming, ORLANDO SENTINEL, Oct. 22, 1994, at El.
14. Katherine Kelley & John Karmazyn, The Games People Play Hoola Hoops to Hell
Cabs, People Just Can't Seem To Get Enough of Their Games, TORONTO STAR, June 9, 1994,
at G1.
15. Chip Carter & Jonathan Carter, The Weather Outside Is Frightful, So Go Skiing
Indoors, WASH. POST, Feb. 28, 1994, at F26 ("Once upon a time, in a land called
Before-Nintendo, there were video games. They were for systems with strange, then-unheard
of names like Intellivision and Atari - systems with about as much power as the average
Pez dispenser. Most of these games were awful, since no one in the video game business had
at that time heard of licensing or quality control.").
16. HOLLYWOOD REPORTER, Aug. 22, 1994.
17. Japan's Nintendo, aiming to profit from the mistakes made by its American
competitors, Atari and Mattel, introduced the Nintendo Entertainment System to the U.S.
in 1986, filling the market niche that U.S. companies had abandoned. Carla Rapoport,




threatened by more advanced game systems like the 3DO, Atari
Jaguar, Sega Saturn and Sony Playstation."8 As game systems'
technology advances, their games become more realistic. With a
Sega Saturn system, for example, one can play a game interspersed
with actual real-life video footage and CD quality sound: a level
of realism never before possible. 9
B. Personal Computer Systems
Video games, however, are not limited to dedicated home
video game machines like the Super Nintendo or the Sega Genesis.
Home computers, previously used only occasionally for word
processing or balancing the family budget, arguably have become
the preferred platform for the latest video games.2" A typical
home computer today comes equipped with a screen capable of
displaying photo-realistic images,2 a stereo sound card, and a CD
18. The end may be in sight for the current 16-bit game machines (The Super Nintendo
and the Sega Genesis are 16-bit machines. Sixteen-bit is the measure of how many discrete
pieces of data can be processed at one time; the higher the number, the faster and more
realistic the game.) Sega and Atari have both recently introduced "next-generation" 32-bit
machines. Consumer electronics giant Sony has also entered the field with the Sony
Playstation. The new machines are 32- and 64-bit computers that provide "arcade quality"
action. The new systems all use CDs to carry their software since a CD can contain up to
a hundred times the data contained in a conventional game cartridge. See Mike Snider,
Video Game Makers Ready for a Systematic Overhaul, USA TODAY, Sept. 8, 1994, at 4D;
Ty Ahamd-Taylor, Behind the Scenes; Under the Hood of the New Video Game Machines,
N.Y. TIMES, Sept. 11, 1995, at D9.
19. Such realism lends additional strength to concerns about possible harmful effects
such games may have on children. A game for the Sega CD system, "Night Trap," contained
real-life action footage of scantily clad women being terrorized and brutally murdered by
high-tech vampires. Sega agreed to remove the game from store shelves due to public
outrage incited by Senator Lieberman's campaign. Sega, however, plans to re-release the
game for its new Genesis 32-X system and for the Macintosh computer system. Digital
Pictures' "Night Trap" to be Released on Macintosh; Among First Titles Rated by New
Entertainment Software Ratings Board, Bus. WIRE, Oct. 26, 1994.
20. There are strong arguments on either side of the issue. Personal computers ("PCs")
are much more powerful than dedicated games machines, and therefore can play more
complex and involved games. With that power, however, PCs suffer as to ease of use; many
users are frustrated by the dizzying variety of components that simply refuse to work
together inside a PC. Christina Erskine, The PC Is Not a Games Machine, PC REV., Oct.
1994, at 19.
21. The industry standard a few years ago was called the "VGA display." VGA, or
Video Graphics Array, was developed by IBM and can display graphics at 640 by 480 pixels
(dots on the screen) in 256 colors. Graphics more advanced than VGA are called "Super
VGA" graphics and conform to no particular standard. The lack of an industry-wide
standard contributes to incompatibility problems that render PCs more difficult to use.
Capabilities today commonly run to 16.7 million colors, yielding pictures almost indistinguish-
able from photographs, hence the term "photo-realistic." See Glossary, PC REV., Oct. 1994,
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Rom drive22 to load the latest games. Personal computer based
games, then, are capable of even more realistic violence.
The popular game "Doom," which is estimated to have
reached over one million people worldwide, and its sequel "Doom
II," are arguably the most popular computer games in the world
and certainly the most violent.23 "Doom" surrounds the player in
a seamless three-dimensional world, viewed from a first-person
perspective, where the player must kill anything and everything that
moves with an array of weapons including his fists, a chainsaw, and
a shotgun.24 Stereo sound provides frightening realism allowing
the player to determine from which direction the screams are
coming. 25 The most unique feature of "Doom" is that up to four
players may link their computers and stalk each other within the
game.26  "Doom" and "Doom II," then, represent the current
height of truly interactive violence in the PC arena.
C. Stand-Alone or Coin-Operated Arcade Machines
The Stand-Alone or Coin-Operated ("Coin-op") video game,
found in arcades, is usually the first to employ new technology.
27
at 133.
22. A CD Rom, or Compact Disc Read Only Memory, is physically identical to audio
CDs sold in music stores. A CD Rom can hold up to 630 megabytes (a unit of measure-
ment- the common high density 3.5 inch floppy disk can hold 1.44 megabytes) of computer
data. Such a vast capacity for storage makes the CD Rom ideal for storing video and audio
which require massive amounts of storage space. Id. at 126-33.
23. "Doom," produced by the Texas based Id-Software was first distributed as
"shareware." "Shareware" is available free of charge from on-line services, including the
global internet. Once players finish the free episode, they can purchase the full version of
the game directly from Id-Software. Due to its innovative method of distribution, "Doom"
is estimated to have been installed on over one million computers worldwide. "Doom II -
Hell on Earth," the sequel to "Doom" is sold in retail stores. Prior to its release date of
October 10, 1994, "Doom II" had sold more than 500,000 copies. Dwight Silverman, It's
Doomsday in Cybergames; Monstrous Popularity Comes from Gore, Nonstop Action,
HOUSTON CHRON., Aug. 28, 1994, at Business Section 1.
24. Id.
25. Id.
26. Several corporations have banned the game from their computer networks because
employees playing "Doom" had brought network traffic to a standstill. Stephen P. Klett, Jr.,
Video Games Toy with Networks; Playware Can Spell Doom for Strained Resources,
COMPUTERWORLD, Aug. 29, 1994, at 1.
27. See William Burrill, Nintendo Unveils Ultra 64, TORONTO STAR, July 7, 1994, at G2
(Nintendo will introduce its new technology into Arcades in the fall of 1994 and then
introduce a home version in 1995.); John Mintz, Making More Than Missiles: Defense Giant
Martin Marietta Expands into the Worlds of Arcade Games, Robotics, WASH. POST, Aug. 29,
1994, at WBIZ 1 (Sega's newest arcade racing game is possible by advanced computer
hardware Martin Marietta developed for military training simulators.); Acclaim To Produce
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"Mortal Kombat," for example, was originally a program run on a
stand-alone machine that could provide the necessary advanced
graphics and sound. The game became available for home systems
only when those systems became sufficiently advanced to duplicate
that same level of realism.
Stand-alone arcade machines can be found everywhere from
public arcades to convenience stores. The increasingly violent and
realistic games, therefore, are accessible to all children tall enough
to reach the controls. Public concern about the possible harmful
effects of home video games, therefore, is equally applicable to
stand-alone arcade game machines.
D. Worldwide Concern
Violent video games such as "Doom" not only have parents
concerned, the professional psychiatric community is beginning to
take a serious look into the effects of the games. 8 Psychiatrists
describe "Doom" as one of the screen's most violent and dangerous
role playing games.29 The game embodies a dangerous concept;
in order to win, the player must kill all of the other characters in
the game."°
Public concern for the potential harmful effects of violent
video games is worldwide. Recently, the Australian government
developed a system of regulation.31 In October 1993, the Austra-
lian Senate Select Committee on Community Standards Relevant
to the Supply of Services Utilizing Electronic Technologies issued
its "Report on Video and Computer Games and Classification
Issues."32  Australian Federal, State, and Territory governments
agreed to bring video and computer games under the control of the
Australian national censorship system.33
In July 1994, the European Leisure Software Publishers
Association ("ELSPA") introduced the world's first voluntary
rating system. 34 The system classifies games into age groups: 4-10
Arcade Video Games for Sega, REUTER Bus. REP., Apr. 7, 1994 (Software publisher
Acclaim, working with Sega, will introduce new technology into the coin-op arcade market.).
28. Terminal Terminators, S. CHINA MORNING POST, Sept. 18, 1994, at 14.
29. Id.
30. Id.
31. Gordon Hughes, Sex, Violence, and Video Games, LAW INST. J., May 1994, at 374.
32. Id.
33. Id.
34. Dave Westley, What Price Freedom?, PC POWER, Aug. 1994, at 28.
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years, 11-15 years, 15-18 years, and 18+. 35 The desire to remain
free of governmental censorship prompted the creation of a rating
system. 6 It is commonly believed that the voluntary rating system
will give publishers greater freedom; by creating the 18+ classifica-
tion, developers will be freed from the misconception that only
children are interested in computer games.
3 7
Notwithstanding ELSPA, Germany has actually banned
"Doom" because of its extreme violence.38 Banning the game,
however, has not succeeded in keeping it out of childrens' hands;
forbidding it has simply made it more desirable.39 Nor has
Germany succeeded in keeping the game out of the country. A
computer user in Germany, unable to purchase "Doom" in a store,
can use a modem to download the game from the global inter-
net.40
The internet, a global network of computer networks, is an
anarchic, self-contained entity.41 There is simply no way a single
authority can control the estimated twenty million computers
connected to the internet.42 Germany's inability to restrict the
availability of "Doom" illustrates the uncontrollable nature of the
internet.
III. The Proposed Act
The proposed Act, Senate Bill 1823, would create the Interac-
tive Entertainment Rating Commission.43  The Commission,
appointed by the President with the advice and consent of the
35. Id.
36. Id.
37. Id. at 30.
38. Silverman, supra note 23, at Business Section 1.
39. Id.
40. A modem is a device that enables a computer to transfer data over ordinary
telephone lines. The modem, in conjunction with the global internet, enables a user to
receive and send software worldwide completely free of restrictions. See Glossary, supra
note 21, at 131.
41. Westley, supra note 34, at 31.
42. Id.
43. S. 1823, 103d Cong., 2d Sess. (1994). The bill reads in pertinent part:
SECTION 1. SHORT TITLE AND PURPOSE
(a) SHORT TITLE.-This Act may be cited as the
"Video Game Rating Act of 1994."
(b) PURPOSE.-The purpose of this Act is to provide parents with information
about the nature of video games which are used in homes or public areas,
including arcades or family entertainment centers.
1995]
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Senate, would work with the video game industry to develop a
voluntary system of providing information about video game
contents. 4
If, within one year of the date of enactment, the video game
industry has developed a sufficient voluntary rating system, the
Commission will report to the President and Congress and then
terminate by the terms of the Act.45 If, however, one year after
enactment, the industry has not developed an acceptable ratings
system, the bill empowers the Commission to promulgate regula-
44. The bill reads in pertinent part:
SECTION 3. THE INTERACTIVE RATING COMMISSION.
(a) ESTABLISHMENT.-There is established the Interactive Entertainment
Rating Commission ... which shall be an independent establishment in the
executive branch as defined under section 104 of title 5, United States Code.
(b) MEMBERS OF THE COMMISSION.-
(1)(A) The Commission shall be composed of 5 members. No more
than 3 members shall be affiliated with any 1 political party.
B) The members shall be appointed by the President, by and with the
advice and consent of the Senate. The President shall designate 1
member as the chairman of the commission.
(2) All members shall be appointed within 60 days after the date of the
enactment of this Act.
SECTION 4. AUTHORITY AND FUNCTIONS OF THE COMMISSION.
(a) VOLUNTARY STANDARDS.-(1) The Commission shall-
(A) during the 1-year period beginning on the date of the enactment of this
Act, and to the greatest extent practicable, coordinate with the video game
industry in the development of a voluntary system for providing information
concerning the contents of video games to purchasers and users;
45. The bill reads in pertinent part:
SECTION 4. AUTHORITY AND FUNCTIONS OF THE COMMISSION.
(a) Voluntary Standards.-(1) The Commission shall-
(B) 1 year after the date of enactment of this Act-
(I) evaluate whether any voluntary standards proposed by the video game
industry are adequate to warn purchasers and users about the violence or sexually
explicit content of video games; and
(ii) determine whether the voluntary industry response is sufficient to
adequately warn parents and users of the violence or sex content of video games.
(2) If before the end of the 1-year period beginning on the date of
enactment of this Act, the Commission makes a determination that sufficient
voluntary standards are established, the Commission shall-
(A) submit a report of such determinations and the reasons therefore to the
President and the Congress; and
(B) terminate in accordance with section 3(l)(2).
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tions requiring manufacturers to provide information relating to
violence or sexual content of their games.a6
Senators Lieberman and Kohl organized hearings with the
leaders of the video game industry to communicate their con-
cerns.a7 Faced with the threat of governmental censorship, the
industry understandably agreed to work with Congress to establish
a "voluntary" rating system.a The proposed Act would empower
a commission of presidential appointees to apply ratings to video
game software, an area of personal expression, and therefore must
withstand First Amendment scrutiny.
IV. Analysis - First Amendment Implications
The First Amendment to the United States Constitution,
entitled "Freedom of Religion, Speech and Press; Peaceful
Assemblage; Petition of Grievances," provides, in pertinent part,
that "Congress shall make no law ... abridging the freedom of
speech, or of the press .... ""
A. Entertainment is Protected Under the First Amendment
The starting point of any First Amendment analysis is to
determine whether a particular activity, in this case the production
and marketing of video game software, is protected under the
amendment. It is now well established that motion pictures fall
within the free speech and free press guarantees of the First
Amendment.5° In Joseph Burstyn, Inc. v. United States51 it was
46. The bill reads in pertinent part:
SEcTION 4. AUTHORITY AND FUNCTIONS OF THE COMMISSION.
(b) Regulatory Authority.-Effective on and after the date occurring one year
after the date of the enactment of this Act the Commission may promulgate
regulations requiring manufacturers and sellers of video games to provide
adequate information relating to violence or sexually explicit content of such video
games to purchasers and users.
47. Hearings were held before the United States Senate Governmental Affairs
Subcommittee on Regulation And Government Information and the Judiciary Subcommittee
on Juvenile Justice December 9, 1993, March 4, 1994, and July 29, 1994.
48. Video Game Makers: We'll Rate Ourselves; Industry Pledges Action by Christmas,
supra note 5, at A9.
49. U.S. CONST. amend. I.
50. Joseph Burstyn, Inc. v. Wilson, 343 U.S. 495 (1952); see United States v. Paramount
Pictures, Inc., 334 U.S. 131, 166 (1948)(stating "[wie have no doubt that moving pictures, like
newspapers and radio, are included in the press whose freedom is guaranteed by the First
Amendment").
51. 343 U.S. 495 (1952).
1995]
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urged that, because motion pictures are produced and distributed
for private profit, they did not fall within the First Amendment's
aegis. The Court, however, cited Grosjean v. American Press
Co.,52 holding that the fact that books and newspapers are sold for
profit does not remove them from the protection of the First
Amendment. Failing to see a reason why operation for profit
should have any different effect in the case of motion pictures, the
Court rejected the argument.5 3  The Court reasoned that, while
each method of expression presents its own peculiar problems, the
basic First Amendment principles of free speech and free press do
not vary.54
In Schad v. Borough of Mt. Ephraim55 the Supreme Court
reaffirmed Joseph Burstyn, declaring: "Entertainment, as well as
political and ideological speech, is protected; motion pictures,
programs broadcast by radio and television, and live entertainment,
such as musical and dramatic works, fall within the First Amend-
ment guarantee.,
56
Video game software is a technologically advanced form of
entertainment. As the Supreme Court recognized in Joseph
Burstyn, motion pictures are merely a more technologically
advanced form of entertainment than either books or newspapers,
and therefore enjoy the same First Amendment protection.57
Similarly, television and radio, while more technologically advanced
than motion pictures, are likewise protected as entertainment.58
It is clear, then, that a mere advance in entertainment technology
will not remove entertainment from the purview of the First
Amendment. Video game software, then, clearly falls under the
definition of entertainment, and therefore enjoys the protection of
the First Amendment under the rationales of both Joseph Burstyn
and Schad.
52. 297 U.S. 233 (1936).
53. Joseph Burstyn, 343 U.S. at 502.
54. Id.
55. 452 U.S. 61 (1981). The Court held that nude dancing fell within the freedom of
expression guaranteed by the First Amendment. The Court reasoned that nudity alone does
not take otherwise protected material outside of the First Amendment, the Court struck
down a municipal ordinance prohibiting "live entertainment."
56. Id. at 65; see Schacht v. United States, 398 U.S. 58 (1970); Jenkins v Georgia, 418
U.S. 153 (1974); Southeastern Promotions, Ltd. v. Conrad, 420 U.S. 546 (1975); Erznoznik
v. City of Jacksonville, 422 U.S. 205 (1975); Doran v. Salem Inn, Inc., 422 U.S. 922 (1975).
57. Joseph Burstyn, 343 U.S. at 502.
58. See Schad, 452 U.S. at 65.
[Vol. 100:1
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The United States Supreme Court held in Thomas v. Collins59
that the "very purpose of the First Amendment is to foreclose
public authority from assuming a guardianship of the public mind
through regulating the press, speech, and religion."'  The Court
further stated: "[I]n this field every person must be his own
watchman for truth, because the forefathers did not trust any
government to separate the true from the false for us."'" There
could not be a clearer denunciation of governmental involvement
in matters of free expression. By seeking to label video game
software with a rating, the government, in effect, is assuming a
guardianship of the public mind. The rating would declare that the
government, represented by the Interactive Entertainment Rating
Commission, considers the software to be unsuitable for certain
persons. In doing so, the government is assuming the posture of a
guardian of the public mind in direct violation of the law as stated
in Thomas v. Collins.62
B. Scope of First Amendment Protection
Proponents of the proposed Act will undoubtedly argue that
since the Interactive Entertainment Rating Commission will only
evaluate and rate video game software, there can be no violation
of First Amendment protected rights. This argument, however,
does not comprehend the scope of First Amendment protection
that expressive activities enjoy.
The Supreme Court has held that inhibition, as well as
prohibition, of the exercise of First Amendment protected rights,
is a power that is denied to the government.63 The Court has also
held that First Amendment freedoms are protected not only against
59. 323 U.S. 516, 545 (1945).
60. Id.
61. Id.
62. The Court further explained that such liberties are not protected because their use
would always be wise, temperate, or useful to society, but because there was "no other way
by which free men could conduct a representative democracy." Id. at 330.
63. Lamont v. Postmaster General, 381 U.S. 301, 309 (1965). The Supreme Court
considered the constitutionality of a provision of the Postal Service and Federal Employees
Salary Act of 1962, which required that the Postmaster General detain, and deliver only
upon the addressee's request, unsealed mailings of "communist political propaganda." The
Court held that while the provision did not prohibit the receipt of the protected materials,




"heavy-handed frontal attack, but also from being stifled by more
subtle governmental interference. '
First Amendment protected rights, therefore, are violated by
government action that does not rise to the level of a serious
interference or complete prohibition. The proposed Video Game
Ratings Act, in effect, would label software suitable for certain ages
but not for others.65 In doing so, the government will prevent the
software's author from fully reaching the audience that he or she
has targeted. For example, if an author has produced a product
targeting young teenagers, but the rating applied recommends the
software for ages seventeen and above, the application of the rating
will reduce sales to ages below seventeen, thereby inhibiting the
author's constitutionally protected expression.
The application of a rating may also inhibit an author's sales
because some retail outlets may refuse to carry software that is not
rated or is rated above a certain threshold. Wal-Mart, a national
retail outlet for video game software with over 2000 stores, has
stated that once a rating system is implemented, its stores will
purchase only software that carries a rating.66 It is clear, then,
that the imposition of a rating system would severely inhibit
software authors' First Amendment protected expression.
Furthermore, proponents of the proposed Act argue that as
commercial speech, video game software receives a lesser degree
of constitutional protection, and therefore, the Act passes constitu-
tional muster.67  For speech to qualify as "commercial speech" it
must do "no more than propose a transaction., 68 Recent Supreme
64. Bates v. City of Little Rock, 361 U.S. 516, 523 (1960); see Grosjean v. American
Press Co., 297 U.S. 233 (1936); Murdock v. Pennsylvania, 319 U.S. 105 (1943); American
Communications Ass'n v. Douds, 339 U.S. 382 (1950); NAACP v. Alabama, 357 U.S. 449
(1958); Smith v. California, 361 U.S. 147 (1959), reh'g denied, 361 U.S. 950 (1960).
65. See Todd Copilevitz, Rating Games; Computer and Video Industries Responding to
Call for Warnings on Gore, Sex, Language, DALLAS MORNING NEWS, Oct. 2, 1994, at 1A
(The age-based system has won strong endorsements from Sen. Joseph Lieberman, D-Conn.,
whose subcommittee pushed the industry to rate their products.).
66. Violence in Video Games: The Rating System: Hearing on S.1823 Before the
Subcomm. on Juvenile Justice of the Judiciary Comm. and the Subcomm. on Regulation and
Government Information of the Government Affairs Comm., 103d Cong., 1st Sess. (1993)
[hereinafter Hearing] (statement of Chuck Kerby, Divisional Merchandise Manager of
Electronics, Wal-Mart Stores, Inc.).
67. See id. (statement of Robert S. Peck, Legislative Counsel, American Civil Liberties
Union).
68. United States v. Edge Broadcasting, 113 S. Ct. 2696 (1993); see Virginia State Bd.
of Pharmacy v. Virginia Citizens Consumer Council, Inc., 425 U.S. 748 (1976).
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Court cases have recognized a "common-sense" distinction between
speech that does no more than propose a transaction, an area
traditionally subject to government restriction, and other varieties
of speech entitled to full First Amendment protection.6 9
Clearly video game software does not merely propose a
transaction; it is entertainment. To suggest that a video game
merely proposes a commercial transaction would be to say that a
motion picture merely proposes a commercial transaction, which is
obviously not the case. However, even assuming, arguendo, that
video game software is commercial speech, the government still
may not restrict it without showing that the restriction directly and
materially advances a substantial state interest and is narrowly
tailored to that goal.7" Additionally, the government must prove
that the harms it recites are real and that the restrictions will in fact
alleviate them to a material degree.7"
In this case, the government would have to prove that the
psychological harm inflicted by violent video games is a substantial
governmental concern and that a rating would prevent that harm.
Despite decades of research, a cause-and-effect relationship
between television violence and youth violence remains unprov-
en.72 Violent video games are a recent phenomenon, however,
and their effect on youth has not yet been studied to the same
extent as television violence.73 Given the failure, after many
years, to establish a concrete cause-and-effect relationship between
television and youth violence, it is unlikely that a similar relation-
ship could be proven for video game violence at this time. Even
assuming that video game violence does pose a threat to children,
a rating system without the power to actually prevent children from
obtaining the software cannot alleviate the problem to the requisite
degree to justify the restriction.
69. United States v. Edge Broadcasting, 113 S. Ct. 2696 (1993).
70. See Central Hudson Gas & Elec. v. Public Serv. Comm'n of N.Y., 447 U.S. 557, 564,
566 (1980).
71. Edenfield v. Fane, 507 U.S. 761 (1993).
72. Siewers, supra note 3, at 7 (University of Chicago psychologist Louis Kraus, working
with troubled adolescents, states that there is no proof of a cause-and-effect link between
media and violence.).
73. See Jojo Moyes, Jojo Moyes Reports on Recent Allegations Linking Brutality and
Pornography in Video Games and Real Life Violence, S. CHINA MORNING POST, Feb. 20,
1994, at 4 (Japan's Ministry of Health and Welfare recently decided to set up a research
team of pediatricians and sports and child psychologists to observe how children react to
video games. Experts, however, are still divided on the effects of the games.).
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C. Regulation of Obscenity
Proponents may argue further that violent video game software
may be regulated because it is obscene. It is well established that
while the First Amendment protects indecent speech, it does not
protect obscenity.74 The Supreme Court, in Miller v. California,75
defined obscene material in a three-part test: (1) whether the
average person, applying contemporary community standards would
find that the work, taken as a whole, appeals to the prurient
interest, (2) whether the work depicts or describes, in a patently
offensive way, sexual conduct specifically defined by the applicable
state law, and (3) whether the work, taken as a whole, lacks serious
literary, artistic, political or scientific value.76
It is clear from the Miller v. California definition, then, that
only expression that is sexual in nature may be restricted as
"obscene., 77 Material that depicts violence or cruelty, therefore,
cannot be restricted unless it also contains depictions of sexual
conduct. 8 Thus, material limited to forms of violence must
receive the highest degree of protection under the First Amend-
ment, and cannot be restricted unless the government can prove
that it poses a clear and present danger to society.79 If material
is not obscene, the government cannot simply restrict its expression
merely because it feels it is inappropriate for children.8"
The great majority of violent video game software does not
depict sexual conduct in a way that would justify its classification
as obscene."1 There is, admittedly, a large amount of sexually
explicit software available for personal computers, but similar
software is not widely available for home video game systems.8"
74. Sable Communications v. FCC, 492 U.S. 115, 126 (1989).
75. 413 U.S. 15, 24 (1973).
76. Id.
77. Sovereign News Co. v. Falke, 448 F. Supp. 306, 394 (1977).
78. Id.
79. Id.
80. Video Software Dealers Ass'n v. Webster, 968 F.2d 684 (8th Cir. 1992).
81. See Michael Wagner, High-Tech Violence, GANNETT" NEWS SERVICE, May 2, 1994
(Nintendo makes a strong effort to maintain a child-oriented image and maintains game-
content guidelines, assuring parents that games will not contain sexually suggestive or explicit
content.).
82. See Susan Kuczka, Parents Fear Teens Accessing Sexual Material via Computers,
HOUSTON CHRON., Aug. 15, 1994, at A13 (Hard-core pornography is available to computer
users via modem.); Paula Bern, Monitor Computer for Internet "Cybersex", PITT. POST-
GAZETTE, Sept. 8, 1994, at C6 (Computer users, via the global Internet, can access sexually
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The government, therefore, cannot justify infringement upon the
First Amendment rights of all software authors and producers on
the grounds that violent video game software is obscene. Such a
restriction would violate the First Amendment's prohibition of
overbreadth.
Under the First Amendment overbreadth doctrine, regulations
that affect First Amendment protected activities not legitimately
subject to restriction are overinclusive and therefore unconstitution-
al.83 As a result, if the government attempts to regulate violent
video games, claiming they are obscene, it must fail because the
restriction would also affect non-sexual (and therefore non-
obscene) video games, thereby violating principles of overbreadth.
In Ginsberg v. New York84 the Supreme Court held that
because a state has a compelling interest in the welfare of its
children, it is well within its constitutional power to regulate the
availability of sexual material to minors.85 Accordingly, the Court
upheld a variable definition of "obscene" so that the state could
restrict access to minors. 86 A similar argument could be made in
the context of violent video game software. Such an argument,
however, must fail since Ginsberg rested on a variable definition of
"obscene." Purely violent video games are not obscene and,
therefore, a variable definition of the term will not render legiti-
mate an unconstitutional restriction.
Materials containing violence, then, are entitled to the full
extent of the First Amendment's protection. It is immaterial that
they may have absolutely no social value; they are as entitled to
full free speech protection as the best of literature.87
D. Prohibition of Content Restriction
When the government, acting as a censor, undertakes to shield
the public from some kinds of speech on the ground that it is more
offensive than other kinds of speech, the First Amendment strictly
limits its power.88 Such selective restrictions have only been
explicit text, pictures, movies, and sounds.).
83. See City of Houston v. Hill, 482 U.S. 451 (1987).
84. 390 U.S. 629 (1968).
85. Id. at 639.
86. Id.
87. Winters v. New York, 333 U.S. 507, 510 (1948).
88. Erznoznik v. City of Jacksonville, 422 U.S. 205,209 (1975). The Court in Erznoznik
considered an ordinance making it a public nuisance and a punishable offense for a drive-in
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upheld when the speaker intrudes upon the privacy of the home.89
Video game software, however, is not forced upon families in their
homes. For a child to obtain a video game cartridge or disk, it
must be purchased at a retail store.9" This is obviously different
from the unwelcome receipt of sexually explicit mail or television
advertising and does not trigger the exception for content regula-
tion.
It is now well established, since the Court's holding in
Ginsberg, that the government may restrict minors' access to
expressive materials more than it may constitutionally restrict adult
access to the same materials.91 Minors, nonetheless, are still
entitled to a significant measure of First Amendment protection.92
The First Amendment is no less applicable when the government
seeks to control the flow of information to minors." The govern-
ment, therefore, may not suppress speech that is neither obscene as
to youths nor subject to some other legitimate proscription simply
because it finds it unsuitable.94 In the case of violent video game
software, then, the government cannot restrict the expression, even
movie theater to exhibit films containing nudity when the screen is visible from a public
street. Id. at 205. The Court held the ordinance invalid as an infringement of First
Amendment rights because the Constitution does not permit the government to decide which
types of otherwise protected speech are sufficiently offensive to require protection for the
unwilling listener or viewer. Id.; see Police Dep't of Chicago v. Mosley, 408 U.S. 92 (1972);
Fowler v Rhode Island, 345 U.S. 67 (1953); Kovacs v. Cooper, 336 U.S. 77 (1949)(Jackson,
J., concurring).
89. Erznoznik, 422 U.S. at 209; see Rowan v. Post Office Dep't, 397 U.S. 728 (1970).
In Rowan, the Court considered a federal statute authorizing an individual to instruct the
Postmaster General to inform the sender of "pandering" or sexually explicit advertising that
such materials are not to be sent in the future. Id. at 729. The Court upheld the statute,
notwithstanding the fact that it clearly imposed a content regulation, reasoning that an
individual's right to privacy in his home is greater than others' rights to communicate. Id.
at 737.
90. Sega has test-marketed and plans to introduce the "Sega Channel" which would
bring software directly into the home via a cable television connection. The consumer will
be able to select a software package from a menu, and the system will transmit the game
directly to the consumer's game console. This service, along with the use of modems to
transmit and receive computer software over the phone lines may dramatically change the
way in which consumers purchase software and may give rise to concerns about potentially
harmful software intruding into the home. See John Burgess, 2 Big Cable TV Firms Look
To Wire into Video Game Market, WASH. POST, Apr. 15, 1993, at Dll; Kevin Maney, TCI
Taps Video Game Market for Cable TV, USA TODAY, Oct. 21, 1994, at lB.
91. Erznoznik, 422 U.S. at 212.
92. Id.
93. Id. at 213; see Tinker v. Des Moines Indep. Community Sch. Dist., 393 U.S. 503
(1969).
94. Erznoznik, 422 U.S. at 213.
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to protect minors, simply because it feels that the subject matter is
inappropriate.
The Supreme Court in Cohen v. California5 held that the
government "has no right to cleanse public debate to the point that
it is grammatically palatable to the most squeamish . "..."96 The
Court stated that, even though the particular language used was
more distasteful than most, it is "nevertheless often true that one
man's vulgarity is another's lyric."97 The Court further stated that
it is exactly because government officials cannot make principled
decisions in this area that the Constitution leaves such matters of
taste largely to the individual.98 By rating video games according
to their violence content, the government would restrict the
expression of software authors solely on the basis of the software's
content. Such a content based restriction, under the rationale of
Cohen, is unconstitutional.
The Supreme Court has also held that a statute is presumptive-
ly inconsistent with the First Amendment if it imposes a financial
burden on a speaker because of the content of the speech.99 The
Court restated the principle that the First Amendment will not
tolerate government discrimination based on the content of the
message."t° If the government is allowed to financially burden
certain types of speech based on its content, the Court reasoned,
there is a danger that the government may drive certain ideas from
the marketplace. 1
95. 403 U.S. 15 (1971). The Court held that California, could not, consistent with the
First and Fourteenth Amendments, make the public display of a jacket, on which the words
"Fuck the Draft" were printed, a criminal offense. Id. at 15.
96. Id. at 25.
97. Id.
98. Cohen, 403 U.S. at 25.
99. Simon & Schuster, Inc. v. New York Crime Victims Bd., 502 U.S. 105 (1991). The
Court considered New York's "Son of Sam" law, which provides that an entity contracting
with a person accused or convicted of a crime must pay any monies owed to the author to
the Crime Victim's Board. Id. at 105. The Crime Victim's Board will then place the monies
in an escrow account for payment to any victim that obtains a civil judgment against the
accused or convicted person within five years. Id. The Court held that the law violated the
First Amendment as a content-based financial burden. Id.
100. Id. at 115; see Regan v. Time, Inc., 468 U.S. 641, 648-649 (1984); Police Dep't of
Chicago v. Mosley, 408 U.S. 92, 95 (1972).
101. Simon & Schuster, Inc. v. New York Crime Victims Bd., 502 U.S. 105 (1991); see
Leathers v. Medlock, 499 U.S. 439 (1991) (holding a statute is presumptively inconsistent
with the First Amendment if it imposes a financial burden on speakers because of its
content); Arkansas Writers' Project, Inc. v. Ragland, 481 U.S. 221, 230 (1987) (holding that
a content based magazine tax was entirely incompatible with the First Amendment guarantee
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The proposed Act would impose a rating system that, as
discussed above, would financially burden video game software by
effectively limiting a video game's market. By doing so, the Act
could render certain types of video game software uneconomical to
produce and thereby drive that software out of the market. The
proposed Act, therefore, violates the First Amendment because it
imposes a content-based financial burden upon constitutionally
protected expression.
Violent video games often show explicit violence that is far in
excess of what would be legal in reality."2 In Kingsley Interna-
tional Pictures Corp. v. Regents of the University of New York0 3
the defendants urged the Court to uphold a New York Education
Law that had been interpreted to deny the exhibition of a motion
picture, "Lady Chatterley's Lover," that portrayed adultery as
desirable.""° The Court criticized the law because it prevented
the exhibition of a motion picture simply because it advocated a
particular idea - that adultery may be proper behavior." 5 The
Court, rejecting the Regents' argument, emphasized that the basic
guarantee of the First Amendment, however, is the freedom to
advocate ideas."6
Advocacy of conduct proscribed by law, the Kingsley Court
explained, is not a justification for the restriction of free speech
when the conduct falls short of incitement and there is nothing to
indicate that the advocacy would be immediately acted upon.10 7
The Court explained that in the United States, criminal law
penalties, not the abridgement of free speech, serve as a deterrent
against crime." Violent video game software does not rise to
the level of incitement; video game violence, similar to violence in
of freedom of the press).
102. See Peter Tulupman, Video Games: The School of Hard Knocks, Knives and
Numchaks, Bus. & SoC'Y REV., Fall 1993, at 41 (A player of the popular game "Mortal
Kombat" can tear the head off his opponent's body or can rip out his or her still beating
heart.).
103. 360 U.S. 684 (1959).
104. Id. at 685.
105. Id. at 688.
106. Id. at 689.
107. Id.
108. Kingsley Int'l Pictures Corp., 360 U.S. at 689; see Letter of Thomas Jefferson to
Elijah Boardman, Jefferson Papers (July 3, 1801) (Library of Congress, Vol. 115, folio
19761)("But we have nothing to fear from the demoralizing reasonings of some, if others are
left free to demonstrate their errors. And especially when the law stands ready to punish
the first criminal act .... ").
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motion pictures or television, is designed to entertain. Further-
more, there is nothing to indicate that video game violence, like
motion picture or television violence, may be immediately acted
upon. Congress, therefore, cannot abridge software authors' First
Amendment rights to free speech on the grounds that it portrays
conduct proscribed by law.
Above all, the First Amendment means that the government
must leave the evaluation of ideas to the people. 1°9 If the law
were otherwise, the government would be left "in control of all of
the institutions of culture, the great censor and director of which
thoughts are good for us."' 0  The government, therefore, may
not constitutionally impair, by the imposition of a rating system, the
First Amendment rights of software based on the software's violent
content.
E. Prior Restraints
The Supreme Court has consistently held that any system of
prior restraints on First Amendment protected expression comes
with a strong presumption of unconstitutionality.1 In Bantam
Books, Inc. v. Sullivan"'E the Rhode Island legislature created a
commission "to educate the public concerning any book ... or
other thing ... manifestly tending to the corruption of youth.'
13
The Court reasoned that the effect of the commission was to
intimidate distributors and retailers thereby suppressing the sale of
the items listed.
1 14
By imposing a rating system on video game software, the
government places a prior restraint on that expression. Distributors
and retailers, like Wal-Mart, may refuse to stock software that has
been rated not suitable for children or has not been rated, thereby
109. American Booksellers Ass'n v. Hudnut, 771 F.2d 323, 328 (1985); see Police Dep't
of Chicago v. Mosley, 408 U.S. 92, 95 (1972). For a complete treatment of content-based
discrimination, see Geoffrey R. Stone, Content Regulation and the First Amendment, 25 WM.
& MARY L. REV. 189 (1983); Paul B. Stephan II1, The First Amendment and Content
Discrimination, 68 VA. L. REV. 203, 233-36 (1982).
110. American Booksellers Ass'n, 771 F.2d at 330.
111. Bantam Books, Inc. v. Sullivan, 372 U.S. 58 (1963); see Near v. Minnesota, 283 U.S.
697 (1931); Lovell v. City of Griffin, 303 U.S. 444, 451 (1938); Schneider v. New Jersey, 308
U.S. 147, 164 (1939); Cantwell v. Connecticut, 310 U.S. 296, 306 (1940); Niemotko v.
Maryland, 340 U.S. 268, 273 (1951); Kunz v. New York, 340 U.S. 290, 293 (1951); Staub v.
City of Baxley, 355 U.S. 313, 321 (1958).
112. 372 U.S. 58 (1963).




suppressing that sale of the software. Even if distributors and
retailers continue to carry such software, the imposition of rating
equivalent to "not suitable for children" will reduce sales to young
people, rendering that software uneconomical to produce. The
rating, then, will have imposed a prior restraint on the software
since it will no longer be produced, effectively driving it from the
market.
Significantly, the fact that the proposed Act creates a system
of classification rather than a system of prohibition is not material.
The Court held in Interstate Circuit v. City of Dallas"5 that the
evils inherent in prior restraints "are not rendered less objection-
able because the regulation of expression is one of classification
rather than direct suppression. 1 1 6  The Interstate Circuit Court
further held that a prior restraint was created by a system whereby
an administrative board classified films as "suitable for young
persons" or "not suitable for young persons."" 7 A government-
imposed rating system for video game software that classifies the
software, under the rationale of Interstate Circuit, effects a prior
restraint on the First Amendment protected expression of software
authors.
While a prior restraint is presumptively unconstitutional, it is
not unconstitutional per se."' The settled rule is that a system of
prior restraints is constitutional only if there are procedural
safeguards to obviate the dangers of a censorship system. 9
There are three procedural safeguards: first, the censor must
institute judicial proceedings to prove that the expression is not
protected; second, any restraint imposed prior to a judicial review
may only be for a brief period of time and only to preserve the
status quo; and, third, a prompt judicial determination must be
assured.'
115. 390 U.S. 676, 688 (1968).
116. Id. at 688.
117. Id. at 678.
118. Southeastern Promotions, Ltd. v. Conrad, 420 U.S. 546, 558 (1975); see Bantam
Books, Inc. v. Sullivan, 372 U.S. 58, 70 n.10 (1973); Near v. Minnesota, 283 U.S. 697, 717
(1931); Times Film Corp. v. City of Chicago, 365 U.S. 43 (1961).
119. Southeastern Promotions, Ltd., 420 U.S. at 559; see Freedman v. Maryland, 380 U.S.
51, 58 (1965); United States v. Thirty-Seven Photographs, 402 U.S. 363, 367 (1971); Blount
v. Rizzi, 400 U.S. 410, 419-20 (1971); Teitel Film Corp. v. Cusack, 390 U.S. 139, 141-42
(1968); Heller v. New York, 413 U.S. 483, 489-90 (1973); Bantam Books, Inc., 372 U.S. at 70-
71; Kingsley Books, Inc. v. Brown, 354 U.S. 436 (1957).
120. Southeastern Promotions, Ltd., 420 U.S. at 560.
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The proposed Act does not provide for any judicial review of
ratings imposed by the Interactive Entertainment Rating Commis-
sion or by any industry created rating entity approved by the
Commission. The Act, then, blatantly violates the First Amend-
ment by creating a system of prior restraints without also creating
the requisite procedural safeguards.
F Prohibition of Compelled Speech
The right to free speech carries with it the right to remain
silent. 1' A system that protects the right of free expression must
also guarantee the right to decline to express any idea.'22 The
right to speak and the right to refrain from speaking, therefore, are
complementary components of the broader concept of "individual
freedom of mind."" By imposing a rating on video game
software, the government will unconstitutionally compel the author
to speak regarding the software's content.
The fact that the information compelled is both factual and
entirely relevant to the listener is not material to its constitutional-
ity; if the compelled disclosure could encourage or discourage an
act, the compelled disclosure would clearly burden protected
speech.124 In the case of video game software, the disclosure of
graphic violence may be relevant to a parent's purchase of the
software for their child. However, by imposing a rating that
effectively compels the author to disclose that information, the
government is unconstitutionally burdening the author's First
Amendment protected right to refrain from speaking.
121. Board of Educ. v. Barnette, 319 U.S. 624, 633-34 (1943).
122. Wooley v. Maynard, 430 U.S. 705, 714 (1977); see Miami Herald Publishing Co. v.
Tornillo, 418 U.S. 241 (1974). The Court held unconstitutional a Florida statute placing an
affirmative duty upon newspapers to publish the replies of political candidates whom they
had criticized. Id. at 241. The Court concluded that the requirement deprived the
newspaper of the right to decide what to print or omit. Id. at 241-42.
123. Riley v. National Fed'n of the Blind, 487 U.S. 781, 797 (1988); see Miami Herald
Publishing Co. v. Tornillo, 418 U.S. 241 (1974); Barnete, 319 U.S. at 637; Pacific Gas & Elec.
Co. v. Public Utilities Comm'n, 475 U.S. 1, 9-11 (1986) (plurality opinion of Powell, J.)
(characterizing Tornillo in terms of freedom of speech); Harper & Row Publishers, Inc. v.
Nation Enters., 471 U.S. 539, 559 (1985); Abood v. Detroit Bd. of Educ., 431 U.S. 209, 234-35
(1977).
124. Riley, 487 U.S. at 797-98 (1988). The Court considered the North Carolina
Solicitations Act which required that professional fund raisers disclose to potential donors
the average percentage of gross receipts actually turned over to charities. Id. at 781. The
Court reasoned that even though the factual information may be relevant to the listener, a
law compelling its disclosure would clearly burden the protected speech. Id. at 782-83.
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When the government burdens a speaker's First Amendment
protected rights, the government interest in doing so must with-
stand exacting scrutiny or be deemed unconstitutional."z This
high level of scrutiny is required even if any deterrent effect on the
exercise of First Amendment protected rights occurs, not only by
direct government action, but also as an unintended but inevitable
result of the government's conduct in requiring disclosure. 26
The government's declared intention in creating a rating
system is to provide parents with adequate information so that they
may make better decisions when purchasing games for their
children." The inevitable effect of a government imposed rating
system, however, will be to compel software authors to speak in
violation of their First Amendment protected right to remain silent.
Accordingly, the government's actions are subject to exacting
scrutiny.
Since software authors' interests are protected by the First
Amendment, it must be determined whether the government's
countervailing interest is sufficiently compelling to justify the
impingement."2  The government's interest seemingly is the
protection of the young from potentially harmful exposure to
interactive and graphic violence contained in video game software.
The government's interest, however, is not ideologically neutral as
it must be under the First Amendment. 29  The government,
through the establishment of a ratings system, is trying to impose
its own ideas of what is acceptable and what is too violent. When
the government's interest is to disseminate an idealogy, no matter
how acceptable it may be, such an interest cannot outweigh an
individual's First Amendment protected right to free speech. 3
G. Unconstitutional Vagueness
It is a basic principle of due process that "an enactment is void
for vagueness if its prohibitions are not clearly defined."''
125. Buckley v. Valeo, 424 U.S. 1, 64 (1976); see NAACP v. Alabama, 357 U.S. 449, 463
(1958); Gibson v. Florida Legislative Investigation Comm., 372 U.S. 539,549 (1963); NAACP
v. Button, 371 U.S. 415, 438 (1963); Bates v. City of Little Rock, 361 U.S. 516, 524 (1960).
126. Buckley, 424 U.S. at 65.
127. See supra note 44.
128. Wooley v. Maynard, 430 U.S. 705,716 (1977); see United States v. O'Brien, 391 U.S.
367, 376-77 (1968).
129. Wooley, 430 U.S. at 717.
130. Id.
131. Grayned v. City of Rockford, 408 U.S. 104, 108 (1972).
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Vague laws violate several important principles. First, because laws
must give notice of what is prohibited, a law must give a person of
ordinary intelligence a reasonable opportunity to know what is
prohibited so that he may act accordingly; vague laws may trap the
innocent.132 Second, a vague law leaves important policy matters
to an ad hoc determination with all the attendant dangers of
arbitrary and discriminatory application.13 Finally, when a vague
law touches upon sensitive First Amendment protected freedoms,
it will inhibit the exercise of those freedoms as individuals "steer
far wider of the unlawful zone."' 34
The Supreme Court, in NAACP v. Button,35 reiterated that
First Amendment Freedoms are "delicate and vulnerable, as well
as supremely precious in our society."' 36 The threat of sanctions,
according to the Court, may deter their exercise almost as effective-
ly as the actual application of sanctions.'37  While the proposed
Act does not contain any sanctions per se, it does threaten that if
the industry does not voluntarily create an acceptable ratings
system, the commission will step in and create one.3 '
The proposed Act, however, does not contain a standard by
which the industry may gauge what is acceptable as a rating
system."9 Since the proposed Act does not specifically regulate
in a First Amendment protected field, the Act fails because of
unconstitutional vagueness. Additionally, the proposed Act does
132. Id. at 108-09; see Papachristou v. City of Jacksonville, 405 U.S. 156, 162 (1972);
Cramp v. Board of Pub. Instruction, 368 U.S. 278, 287 (1961); United States v. Harriss, 347
U.S. 612, 617 (1954); Jordan v. De George, 341 U.S. 223, 230-32 (1951); Lanzetta v. New
Jersey, 306 U.S. 451, 453 (1939); Connally v. General Constr. Co., 269 U.S. 385, 391 (1926);
United States v. Cohen Grocery Co., 255 U.S. 81, 89 (1921); International Harvester Co. v.
Kentucky, 234 U.S. 216, 223-24 (1914).
133. Grayned, 408 U.S. at 109; see Papachristou, 405 U.S. at 162; Coates v. City of
Cincinnati, 402 U.S. 611, 614 (1971); Gregory v. City of Chicago, 394 U.S. 111, 120
(1969)(Black, J., concurring); Interstate Circuit v. City of Dallas, 390 U.S. 676, 684-85 (1968);-
Ashton v. Kentucky, 384 U.S. 195, 200 (1966); Giaccio v. Pennsylvania, 382 U.S. 399 (1966);
Shuttlesworth v. City of Birmingham, 382 U.S. 87, 90-91 (1965); Kunz v. New York, 340 U.S.
290 (1951); Saia v. New York, 334 U.S. 558, 559-60 (1948); Thornhill v. Alabama, 310 U.S.
88, 97-98 (1940); Herndon v. Lowry, 301 U.S. 242, 261-264 (1937).
134. Grayned, 408 U.S. at 109; see Baggett v. Bullitt, 377 U.S. 360, 372 (1964); Interstate
Circuit, 390 U.S. at 684-685; Ashton, 384 U.S. at 200-201; Dombrowski v. Pfister, 380 U.S.
479, 486 (1965); Smith v. California, 361 U.S. 147, 150-52 (1959); Winters v. New York, 333
U.S. 507 (1948); Stromberg v. California, 283 U.S. 359, 369 (1931).
135. 371 U.S. 415 (1963).
136. Id. at 433.
137. Id.
138. S. 1823, 103d Cong., 2d Sess. §4 (1994).
139. S. 1823, 103d Cong., 2d Sess. (1994).
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not contain any criteria by which the Interactive Entertainment
Rating Commission will rate software." Without explicit criteria,
the Commission could wield its power in the protected area of
expression in a completely arbitrary fashion contrary to the
requirements of the First Amendment.
H. The Threat of Governmental Action is Similarly Restricted by
the First Amendment
In Writer's Guild of America v. FCC,141 the court considered
an agreement between the three major television networks, the
Federal Communications Commission ("FCC"), and the National
Association of Broadcasters ("NAB"), to permit the NAB to act as
a censor for American television and establish the "family
hour., 14 2 The court discovered that the agreement, a policy the
networks had not wanted to adopt, had been "facilitated" by
informal FCC pressure. 43
The Writer's Guild court stated that neither the FCC nor the
NAB had the right to compromise the independent judgments of
the individual station owner licensees.'" The court reasoned that
if the government has the power to regulate programming, it must
exercise that power "by formal regulation supported by an
appropriate administrative record, not by informal pressure
accompanied by self-serving and unconvincing denials of responsi-
bility."' 45 The court declared that the government had impermiss-
ibly used the networks as surrogates to achieve its policy goal.'
46
Although the prohibition of government acting through
surrogates developed mainly in the context of conspiracies between
private parties and state officers, the Writer's Guild court saw no
reason to limit the application of the rule to those cases.147 The
140. Id.
141. 423 F. Supp. 1064 (C.D. Cal. 1976), vacated and remanded on other grounds, 609
F.2d. 355 (9th Cir. 1979).
142. Id. The "family hour" was also known as the "family viewing policy," the "9:00
rule," or even the "prime time censorship rule." Id. at 1072. The policy dictated that
entertainment programming not suitable for viewing by a general family audience should not
be broadcast during the first hour of network programming in prime time nor in the
immediately preceding hour. Id.
143. Id.
144. Writer's Guild, 423 F. Supp. at 1072.
145. Id. at 1072.
146. Id. at 1140.




court cited Lombard v. Louisiana,148 in which the Supreme Court
found that city officials' speeches were so coercive in nature as to
constitute official action. The Court, to prevent the city from
achieving its goals through informal pressure, treated the city
exactly as if it had passed an ordinance to the same effect as the
city officials' speeches.1
49
The law is clear that courts are concerned with substance, not
form. 5° Nothing turns, therefore, on whether "governmental
abridgements of First Amendment rights are achieved through
formal regulation or backroom bludgeoning.''. The proposed
Act, through informal pressure on the industry, seeks to achieve
Congress' goal of establishing a rating system for video game
software. If the government wishes to abridge the First Amend-
ment protected rights of software authors, then, it must do so
directly and not through informal pressure upon the industry.
L MPAA Motion Picture Ratings
There is an obvious parallel between the proposed video game
software rating system and the Motion Picture Association of
America ("MPAA") rating system. At first glance the two systems
may seem to be similar, but the essential difference lies in the fact
that the MPAA is a voluntary industry organization, 52 whereas
the proposed rating system would be established by the federal
government. The MPAA attempts to rate films "G" through "X"
based upon the tastes of the average American parent
("AAP"). 153  The purpose of the rating system is to provide
parents with advance information so that they can make judgments
as to whether they want their children to see a particular
movie.
154
In Miramax Films Corp. v MPAA,'55 the New York Supreme
Court considered the constitutionality of the MPAA rating system
in the context of a challenge by the filmmaker, Miramax, that the
148. 373 U.S. 267 (1963).
149. Id.
150. Writers' Guild, 423 F. Supp. at 1141.
151. Id.
152. See Miramax Films Corp. v. MPAA, 560 N.Y.S.2d 730 (N.Y. Sup. Ct. 1990).
153. Id. at 732.
154. Id. For a complete history and explanation of the MPAA ratings system, see Swope
v. Lubbers, 560 F. Supp. 1328 (W.D. Mich. 1983).
155. 560 N.Y.S.2d 730 (N.Y. Sup. Ct. 1990).
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MPAA had arbitrarily given its film "Tie Me Up, Tie Me Down"
a rating of "X." The court noted that the MPAA rated films on a
purely subjective basis without any published criteria and that the
standard was "not scientific." '156 The court expressed concern that
filmmakers often had to negotiate and cut their movies to obtain
a "favorable" rating from the MPAA.1'57 In addition, the court
characterized the system as "censorship by economic pressure""1 8
and called the rating system a "marketing strategy." '59
The Miramax court reasoned, however, that because courts
were well aware of the constitutional limitations on governmental
censorship,"6 it was reluctant to tamper with a purely voluntary
system of censorship. 6.1  The court concluded by stating that
unless the MPAA made some changes, it could find itself subject
to some legitimate legal challenges by those groups adversely
affected by its shortcomings.62 It is clear, then, that while the
voluntary MPAA rating system has thus far been accepted by the
courts, the same problems of vague standards and arguably
arbitrary application arise as with the rating system the proposed
Act seeks to create.
V. The Situation Today
The proposed Act is unconstitutional as an impingement of
First Amendment protected expression. Furthermore, even though
Congress has not enacted the bill (and most likely will not do so
since it has already served its purpose), using the bill as a bludgeon
to prod the industry in the desired direction is also unconstitutional.
The joint subcommittee hearings had the desired effect of
prompting the industry to act, but unfortunately, the result-to-date
is less than perfect. The industry, under the time pressure created
by the threat of congressional censorship, has formed two indepen-
dent organizations which have promulgated inconsistent systems of
ratings.1 63
156. Id. at 733.
157. Id.
158. Id.
159. Id. at 734.
160. The court cited Interstate Circuit v. City of Dallas, 390 U.S. 676 (1968).
161. Miramax Films Corp., 560 N.Y.S.2d at 735.
162. Id. at 736.
163. See Copilevitz, supra note 65, at 1A.
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The Interactive Digital Software Association ("IDSA"), which
represents Nintendo, Sega, and others producing games for
dedicated home video game systems, formed the Entertainment
Software Rating Board ("ESRB").' 6 The ESRB ratings organize
games into five age groups, represented by letter abbreviations,
ranging from "Early Childhood" to "Adults Only." 65
Computer game developers, however, uncomfortable with the
system controlled by the video game dominated IDSA, formed
their own association." 6 The Software publishers Association and
the Association of Shareware Professionals formed the Recreation-
al Software Advisory Council ("RSAC"). 167 RSAC ratings are
based on three categories: violence, nudity/sex, and language.'
16
The RSAC ratings combine the use of a content icon with a
thermometer rating from one to four. 69 Violent games would be
marked with a bomb icon and a thermometer rating of one to four
depending on the degree of violence. 70 A game that receives a
four on the thermometer scale may contain "wanton or gratuitous
violence, torture, or sex crimes." '71
As a result of congressional pressure upon the industry, the
consumer now has to deal with at least two inconsistent rating
systems. This state of affairs will likely give rise to more confusion
than helpful information. Rather than being informed of a video
game's content, parents are now faced with a multitude of new and
unfamiliar icons and abbreviations.
164. Bill Meyer, Ratings Duel, ELECrRONIC ENT., Nov. 1994, at 75.
165. The ESRB ratings, with illustrative examples of typical content, are as follows:
EC: Early Childhood (ages 3+) - reading skills, fine motor skills, or higher level
thinking skills.
K-A: Kids to Adults (ages 6+) - mild animated violence, comic mischief, animated
violence.
T: Teens (ages 13+) - realistic violence, suggestive sexual themes, mild
profanity, gambling.
M: Mature (ages 17+) - animated blood and gore, realistic blood and gore,
mature sexual themes, profanity.




168. Id. at 75.






The video game industry was already moving towards a self-
imposed rating system in late 1993 when Congress stepped in.
Sega, for example, had already introduced its own system of ratings
before it released "Mortal Kombat" in 1993 and was working to
gain industry-wide support for a universal voluntary rating
system.172 Congressional pressure has only accomplished the
premature creation of an imperfect product.
If Sega and others had been allowed to work at their own
pace, rather than being threatened with congressional censorship,
a better result likely would have been achieved. Senator Lieber-
man, expressing his disappointment with the resulting systems, has
stated that "[t]he goal of widespread public understanding and
acceptance of the ratings system [is] not ... served by a prolifera-
tion of ratings symbols." '173 The computer game related press is
also less than enamored with the two rating systems. Commenta-
tors complain of Congress' disregard for First Amendment
protected expression, arguing that ratings are a free market issue,
not a Constitutional one. 74
The need for a rating system for video game software is
undeniable, but that need alone does not empower Congress to
unconstitutionally bludgeon the industry until it produces a rating
system. Senator Kohl, in his opening statement at the December
9, 1993 hearing, expressed his preference for self-regulation of the
industry.175 Unfortunately, he has not given the industry the
chance to do so; congressional pressure on the industry has
removed the voluntary character from the result. The industry
could have developed an acceptable voluntary rating system on its
own terms if Senators Lieberman and Kohl had exercised some
self-control and declined their opportunity to jump into the fray.
The proposed Video Game Rating Act of 1994 is unconstitu-
tional, both on its face and in its use as a tool of congressional
persuasion. Congress has entirely ignored the instruction of the
First Amendment; that matters of taste are left to the individual.
172. Hearing, supra note 66 (statement of William White, Jr., Vice President Sega of
America, Inc.).
173. Dwight Silverman, Council to Rate Computer Games; Warnings Will Describe
Contents, HOUSTON CHRON., Oct. 7, 1994, at Business Section 1.
174. Corey Sandier, The Ratings Game, ELECTRONIC ENT., Nov. 1994, at 38.
175. Hearing, supra note 66 (statement of Senator Kohl).
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If the industry can develop a rating system that has not been
tainted by congressional interference, then it will pass constitutional
muster. Until that time, Congress should refrain from interference.
Matthew Hamilton

